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A federal appeals court

{other 24 hours its temporary
ban on publication of a
‘Iseries of articles in The
Washington Post based on
a secret Pentagon study on
the origins of the war m
Vietnam.

appeal after

publish the series, the TU.S.
Court of Appeals for the Dis-
trict of Columbia voted to hear
the Post case in a full-court
session at 2 p.mn. today.

The appellate court order
against - continuation of the
Post series runs out at 5 p.m.
- Today’s hearing, like anoth.
er one scheduled before the
Seeond U. 8. Circuit Court of
Appeals in New York involving
@ similar series in The New
York Times, will focus on the

_{national seccurity.

" The Post has published two
‘installments and
-three, all based in a 47-volume
‘document entitled “Iistory of
U.S. Decision-Making Process
on Vietnam Policy.”
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Tate court, referring the Post

case o all nine of its judges

‘rather than a standard three-
Judge panel, acted at 6:50 p.m.

yesterday extended for an- !

to extend a ban originally im-

posed during a midnight scs-
sion last Friday. The dircctive
was signed “By the Cowrt” and
carricd no individual judges’
names.

Two hours and 20 minutes
earlicr,
Judge Gerhard A, Gesell de-
clared that the Justice Depart-

ment had failed-to prove its
contention that the Post series
might endanger the nation’s
defense interests.

“The public interest makes

*an insistant plea for publica-

4

government’s contention thatf
the articles are dangerous to

the Times|

that there will be a war,

tion,” Gesell said, refusing to
stay his decision even for 20
minutes to facilitate the gov-
- ernment’s appeal.

e ruled at the end of a day-

Acting on the govemment’% long hearing, much of it held
a lower court in seccret at the government’s
ruled for the second {ime that Tequest.

' the newspaper was free to la

Rejecting the government
rguments developed during
i the hearing through the {esti-
mony of officials from the De-
partments of State and De-
fense, Gesell said:

“There is no proof that there
will be a definite break in dip-
lomatic relations (as a result
of the articles), that there will
be an armed attack on the
United States, that there will
be an armed attack on an ally,
that
there will be a compromise of
military ¢r delense plans, a
compromise of int\clligcnco

operations,” or a compromise
of scientific and Lechnolo“lcal
materials.”
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bench,

“The First Amhudment in
this case prohibifs a prior re-
straint  on  publication,” he
said. “There is. not here a
showing of immediate . grave
threat {o the national securi-
ty . .. the First Amendment!
rcmams supreme.”

Gesell's new hearing ymlct
day was held at the order of
the Cour{ of Appeals, which
ruled 2-1 at 1:20 am, Satur-
‘day--that the government
should have a full opportunity
:to prove ils allegations against
The Tost.”

Deputy Assistant Atlorney:
General Kevin T. Maroney, of’
the Justice Department's In-
ternal Security Division,
argued in court that the judge
should accepl the Pentagon’s|c
classification -of the Vietnam
stlzdy as “Top SGCICt—SGHbl
tlve

“A I‘ew More Day g

He 'urged the Judge to give
the government at least “a
few more days” to present
still further testimony show-
ing the damage that might be
done by the series of articles.

Maroney also stressed that
a review - of the 47-volume
study is 'currently being con-
ducted “for the purpose of
determining which parts of
the documents chould be de-
classified.”

Attorney William B. Glen-
don, representing the Post,
cited the earlicr decision in
The New York Times case by
U.S. Dislrict Court Judge

Once before, when the gov-
‘ernment mmally filed . suit
last I'mday night, Gesell re-
fused to issue an injunetion!
against The Post, citing “a:
raw issue ‘of f1ecdom of the D
press.”

The Judge rcxtelatcd that
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Murray I. Gurfein in New York
Ithat articles drawn from ‘the
I'secret study do not prejudice
rthe nation's ﬂocuuty

“Eight or nine days have

passed” since The Times pub-
lished its first article, Glendon
- pointed out, “and hothmf' has
_happencd,”

Dendmg “the rr0;01 nment’

gocuients, he  complained
thdt “thcse gmtloma,n ----- as all

own particular world. 'J.‘hey are
unaware of the larger jssues.”
Gesell also heard from Rep.
Bob Eckhart (D-Tex.), speak-
ing for himself and 26 other
congressmen who intervened
as amiei curiae in the case
on-behalf of {heir own “right
to. know.” Eckhart said gov-
ernment should not be pere
mitled to pick and choose
amongst information what
they will censor.”
"After the hearing convened
al 8. a.m, yesterday, Gescll
heard testimony -in open ses

5 rision from 1iwo government
[ €hemc dgam }eaterday in a ]? .wnlneqsos who sought to ox-
minute oral 1uhn£, from the ‘plain the “Top Secret—Sensi-

Jtive”  classification on the
study and all of its parts, in-
cluding public speeches, news-
paper- clippings and  other
material in the publie domain.
The Justice Depariment
said it had been unable fo
Jocate the person who origi-
|nally put that label on the
document. !

But (,eovge "MacClain, af
Defense Department specml
ist on classification and de-!
classification of sensitive ma-!
terial, said the entive study:
had received a single classifi-! i
cation, thus elevating - qome
of thc public material to 1he:
level of “top secret.”

This procedure, he said, is;
known as “derivative classifi-

cation.” .

Dennis  J. Doolm Deputy
Assistent Sceretary of Defense
for International Seceurity Af-
fairs, said he had only recent-
i1y reviewed the study and de-
fermined that it should re-:
main strictly classified. i

His review was conducted:
after Sen. J. W, Tulbright (D-
Ark)), chairman of the Senate!
Foreign Relations CommltLLe'
renewed a request to DcfenSC
Secretary Melvin Laird for a.
full copy of the study.

Wher. The Post’s attomcysl
requested to see the memo!
Doolin had written to Laud
urging that Fulbright not re-
ceive the study, the Defense’
Department official refused,

It too, he explained, is clas-

«sified “T'op Secret—Sensitive’

bccau<e it contains quotalwns
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of us are—are inured in their.
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